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ON BRI EF

Bef ore COHEN, McQUADE and BAHR, Admi nistrative Patent Judges.

McQUADE, Admi nistrative Patent Judge.

DECI S| ON ON APPEAL

Philip H Cook, Jr. et al. appeal fromthe fina
rejection of clainms 26 through 38, all of the clains pending
in the application.?

THE | NVENTI ON

' Cdains 26 through 30, 32, 33 and 35 through 37 have been
amended subsequent to final rejection.
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The invention relates to “a system and net hod for
triggering oxygen scavengi ng conpositions for use in packagi ng
oxygen sensitive articles” (specification, page 1).
Representative clains 26 and 32 read as foll ows:

26. A nethod conpri sing:

a) providing an unmind roll, said roll adapted to hold
a roll of oxygen scavenging film the filmconprising an
oxi di zabl e organi ¢ conpound;

b) provi di ng an apparatus for triggering said film the
apparatus conprising at |east one | anp adapted to emt pul ses
of WV light having a wavel ength of between 200 and 400
nanonet ers;

c) advancing the filmfromthe unwind roll to the
apparatus for triggering the filmby means of a series of
rollers that define a filmpath extending fromthe unw nd rol
to the apparatus for triggering the film

d) passing the filmpast at |east one said | anp;

e) exposing the filmto pulses of WV |ight;

f) advancing the triggered filmfromthe apparatus for
triggering to an apparatus for packaging articles; and

g) applying said triggered film in the apparatus for
packagi ng articles, to make packages for containing said
articl es;

whereby said triggered filmis continuously

triggered and i ncorporated into said packages so as to provide
oxygen scavengi ng packages.

32. An apparatus conpri sing:
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a) an unwind roll, said roll adapted to hold a roll of
oxygen scavenging film the filmconprising an oxidizabl e
or gani ¢ conpound;

b) an apparatus for triggering said film the apparatus
conprising at |east one |lanp adapted to emt pulses of UV
i ght having a wavel ength of between 200 and 400 nanoneters;

C) a series of rollers that define a filmpath
extending fromthe unwind roll to the apparatus for triggering
the film

d) an apparatus for packaging articles; and

e) means for advancing triggered filmfromthe

apparatus for triggering to the apparatus for packagi ng
articles.

THE PRI OR ART

The references relied on by the exam ner to support the

final rejection are:

Dunn et al. (Dunn) 5,034, 235 July 23,
1991
Speer et al. (Speer) 0, 520, 257 Dec. 30, 1992

Eur opean Pat ent Docunment

THE REJECTI ON

Clains 26 through 38 stand rejected under 35 U S.C. §
103(a) as being unpatentabl e over Speer in view of Dunn.
Attention is directed to the appellant’s brief (Paper No.

15) and to the exam ner’s answer (Paper No. 17) for the
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respective positions of the appellants and the exam ner with

regard to the nerits of this rejection.?

DI SCUSSI ON

Speer, the exam ner’s primary reference, discloses a
met hod and neans for initiating on demand an oxygen-scavengi ng
mat eri al used to package oxygen-sensitive products, such as
foods and beverages, by exposing the material to actinic
radi ation, “e.g. ultraviolet or visible |light having a
wavel engt h of about 200 to 750 nanoneters (nn), and preferably
havi ng a wavel ength of about 200 to 400 nm” (page 6, |ine 58,
through page 7, line 1). Speer states that “exposure can be
just prior to or during or after packaging” (page 7, |line 12),
and that Exanple 8 (see pages 11 and 12) “denonstrates that
oxygen scavengi ng can be initiated in a shorter period of tine

by exposure to shorter UV wavel ength irradiations” (page 11,

2 1n the final rejection (Paper No. 11), clains 26 through
38 also stood rejected under 35 U . S.C. 8§ 112, first paragraph,
and clainms 27 and 33 stood rejected under 35 U S.C. § 112,
second paragraph. The exam ner has since wthdrawn these
rejections (see the advisory action dated May 4, 2001, Paper
No. 13) in light of the anmendnents nade subsequent to fina
rejection (see n.1, supra).
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lines 49 and 50). |In one aspect of Exanple 8, “a roll of film
was passed under the light [an ultraviolet unit using a nmedi um
pressure nercury arc lanp] (reel-to-reel) at a speed of 10

m m nute” (page 11, |line 56).

In the exam ner’s view (see page 4 in the answer), Speer
responds to all of the limtations in independent clains 26
and 32 except for those relating to the “pul ses of W |ight”
and the “series of rollers that define a filmpath.” The

exam ner relies on Dunn to overcone these deficiencies.

Dunn di scl oses net hods and apparatuses which utilize
short intensive pul ses of incoherent, broad spectrum
(pol ychromatic) light having a wavel ength distribution such
that at | east about 70% and preferably at |east about 95% of
its electromagnetic energy is distributed in a wavel ength
range of from 170 nanoneters to 2600 nanoneters to inactivate
m croor gani sms and/ or enzynes on food products and packages
(see columm 4, lines 5 through 58). According to Dunn,
“[a] pplication of pulses of high intensity, incoherent
pol ychromatic |ight provides efficient, effective, high
t hroughput processing and results in many practical and
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econoni ¢ advantages” (colum 4, lines 11 through 15). Figure
4 illustrates an aseptic packagi ng apparatus 40 conpri si ng,
inter alia, two reels 402, 404 of packaging naterial,

fl ashl anps 408, 416 for irradiating the material before it is
used to package foodstuff, and a series of rollers (undenoted)
for transporting the material along defined paths.

In proposing to conbine Speer and Dunn to reject the
appeal ed cl ai ns, the exam ner concludes that it would have
been obvious at the tine the invention was nmade to a person
having ordinary skill in the art

to substitute the high intensity pul sed |ight

treatment as taught in Dunn et al. for the treatnent

in the Speer et al. operation to provide nore

conpl ete and qui cker triggering of the oxygen

scavenging. Particularly, see the coment in Dunn

et al. at col. 4, lines 11-19, that the application

of pulses of high intensity, incoherent

pol ychromatic |ight provides efficient, effective,

hi gh t hroughput processing and results in nany

practical and econom c advant ages [answer, pages 4

and 5].

As persuasively argued by the appellants, however, Dunn’s
use of incoherent, polychromatic [ight pulses to inactivate
m croor gani sms and/ or enzynes on food products and packages

has no apparent rel evance to the oxygen scavengi ng procedures

di scl osed by Speer. Furthernore, the conbined teachi ngs of
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these references provide no factual support for the exam ner’s
determ nation that the artisan woul d have appreciated Dunn’s
pul se irradiation techniques as being capable of pronoting a
nore conpl ete and qui cker triggering of Speer’s oxygen
scavenging initiation. The only suggestion for conbining
these references in the manner proposed by the exam ner stens
froman inperm ssible hindsight reconstruction of the
appel l ants’ invention wherein the clains have been utilized as
a blueprint to selectively piece together disparate teachings
in the prior art.

Accordi ngly, we shall not sustain the standing 35 U.S. C
8§ 103(a) rejection of independent clains 26 and 32, and
dependent clains 27 through 31 and 33 through 38, as being

unpat ent abl e over Speer in view of Dunn.

SUMVARY
The decision of the examiner to reject clains 26 through
38 is reversed.

REVERSED
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